Project

MUSE

Today’s Research. Tomorrow’s Inspiration.




El(l[ecfs o]( J[l’le CPiminolizahon ol( Hl\/ Tmnsmission in
Cuepriep on Men peponfinq Unppoj[ecfed Sex wij[|1 Men

Barry D. Adam, Richard Elliott, Winston Husbands, James Murray,
and John Maxwell

In recent years, rising numbers of cases concerning exposure to, or trans-
mission of, HIV have been entering the Canadian court system. Accumulating
case law and the Supreme Court of Canada’s decision in R. v. Cuerrier' have
begun to specify the kinds of conduct that may be vulnerable to criminal pro-
secution, setting a standard of requiring HIV-positive people to disclose their
sero-status in advance of sexual activity that poses a “significant risk” of HIV
transmission. These actions of the judiciary, in effect, make the court system
one of the actors in a larger field composed of community groups, AIDS
service organizations, public health, medicine, research, and government, all
working toward reducing rates of HIV transmission. The courts’ construction
of disclosure of HIV sero-status in a context of legal argumentation concern-
ing consent, fraud, and individualized harm as they relate to criminal law
enters into a social field in effect advancing disclosure as a central component
in HIV prevention. These court decisions implicitly endorse a model of
human behaviour that holds that HIV-positive people can and should
assume the responsibility of warning others of the potential for infection,
and that prospective partners, once informed of that potential, will act appro-
priately to avoid infection.

The actions of the courts engage a longer history of a politics of “inno-
cence” and “blame” with respect to HIV transmission. In the early years fol-
lowing the identification of AIDS in 1981, several panic-driven proposals to
quarantine, criminalize, or restrict HIV-positive people circulated in the
public sphere, in some instances resulting in punitive public policies. By
the mid-1990s, a more balanced response emerged that Jeffrey Weeks sum-
marizes as

the growth of a sense of mutual responsibility among those most at
risk. This was a direct result of the broadening of the arena of
private space through the construction of sexualized communities
where the possibilities of safer sexual behaviour could be easily dis-
cussed and developed [...]. In practice, this meant the elaboration of
sexual etiquette in which the individual actors could attempt not so
much to eliminate all risk of coming into contact with HIV, but
rather to seek a balance between risk and trust in sexual contacts by
a pragmatic adoption of “safer sex.”

' [1998] 2 S.C.R 371 [Cuerrier].
Jeffrey Weeks, Invented Moralities: Sexual Values in an Age of Uncertainty (New York:
Columbia University Press, 1995), 137.
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This policy of mutual responsibility, reinforced through messages promoted
by AIDS service organizations and public health agencies, stresses that HIV
prevention through safer sex is the responsibility of both HIV-negative and
HIV-positive people, recognizes that a significant amount of HIV trans-
mission involves people unaware of their HIV status and does not rely on
HIV-positive people to disclose their sero-status for effective prevention.
In recent years, however, court decisions have reopened some of these ques-
tions concerning responsibility and effective prevention. It might be argued
that the courts have been brought into the process at moments when practices
of mutual responsibility are at issue as complainants seek redress for
exposure to HIV. At the same time, the trend toward reliance on disclosure,
institutionalized by Cuerrier, has in turn raised new questions about the
degree to which the onus of responsibility may be shifting back toward
HIV-positive people—if, indeed, it can truly be said to have shifted
away—and thus undermining the “mutual responsibility” principle of the
1990s.

This study reports on the perceptions and experiences of a set of men who
have unprotected sex with men most or all of the time. They are, then, a set of
people for whom Cuerrier and related court decisions have particular salience;
they are, as well, of particular interest in the study of HIV prevention, since
they are considerably less likely than the men around them to practise pro-
tected intercourse. Indeed, it is important to bear in mind that this set of
men is not representative of gay and bisexual men as whole, the majority
of whom practise protected sex most or all of the time.” Rather, they are
drawn from a small subset of men reporting recent unprotected anal inter-
course. These 34 men were interviewed to gain insight into the motivations
and decision-making processes that go into encounters of un/protected sex.
As the final question in an interview process during which study participants
spoke at length about anal sex without condoms, “bareback sex,” sex and
drugs, and responsibilities of HIV-positive and -negative partners, they
were asked, “Have you heard of the Cuerrier decision?” For those who had
not heard of it, the interviewer stated,

In the Cuerrier decision, the Supreme Court ruled that HIV-positive
people must disclose their sero-status in a sexual encounter. What is
your view of this?

This paper focuses particularly on the answers to these questions, in order to
examine how the courts’ reasoning may be received, adapted, or resisted by a
population potentially vulnerable to its application and to provide insight into
the effects of the judicial construction of HIV on risk management in every-
day life.

3 Ted Myers, Dan Allman, Liviana Calzavara, John Maxwell, Robert Remis, Carol Swantee,

and Robb Travers, Ontario Men'’s Survey (Toronto: Faculty of Medicine, University of
Toronto, 2004); Barry D. Adam, Winston Husbands, James Murray, and John Maxwell,
“Circuits, Networks, and HIV Risk Management,” AIDS Education and Prevention 20
(2008): 420-35.
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The Canadian Legal Context

Canadian cases of criminal prosecution of HIV-positive people for conduct
that transmitted, or risked transmitting, HIV first arose in the late 1980s and
continued to accumulate slowly but steadily in the early 1990s as police
and prosecutors laid a variety of different charges under various Criminal
Code provisions in the face of legal uncertainty about which provisions
were best suited to, or capable of, being used to secure convictions. A signifi-
cant number of these early cases resulted in guilty pleas, meaning that there
was limited judicial analysis, even at the trial court level, of the legal questions
raised about applying certain offences to deal with actual or risked trans-
mission of HIV through consensual sex. Consequently, the uncertainty
about the clear legal applicability of some of these provisions persisted. In
1998, the first such case reached the Supreme Court of Canada, resulting in
one of the first decisions anywhere on this subject from a country’s highest
court. In R. v. Cuerrier, the Court was faced with the question of whether a
man originally charged in 1992 for having unprotected vaginal sex with
two women without disclosing his HIV-positive status could, as a matter of
law, be convicted of the offence of aggravated assault, as the sexual encoun-
ters were otherwise consensual. The original acquittal, which had been upheld
on appeal, was further appealed by the prosecution to the Supreme Court. A
panel of seven judges heard the case, and, while they issued three separate sets
of reasons, each of which took a different approach, they were unanimous in
concluding that non-disclosure of HIV-positive status could nullify a partner’s
consent to sex, thereby rendering the physical contact an assault as a matter of
law. In the case of non-disclosure of HIV infection, the Court was satisfied
that the assault could “endanger the life” of the sexual partner and, therefore,
could amount to an aggravated assault as defined in the Criminal Code.

The majority (and hence the most significant) opinion clearly stated that
there would be a legal duty to disclose known HIV infection to a sexual
partner in the circumstance where there is a “significant risk of serious
bodily harm.” The majority accepted that infection with HIV would constitute
serious bodily harm and suggested that it is possible that other sexually trans-
mitted infections might meet this standard as well, although it did not specify
which ones. The majority was also clear in stating that, in the absence of a
“significant” risk of transmission, there is no duty, under Canada’s criminal
law as it then stood (and still stands), to disclose, even suggesting that
“careful use of condoms might be found to so reduce the risk of harm that
it could no longer be considered significant so that there might not be
either [harm or risk of hatm].”4

In the result, the Supreme Court’s decision in Cuerrier resolved at least
some legal uncertainty: it has clarified that, as a matter of Canadian criminal
law, a person who knows he or she is HIV-positive can be convicted of

4 Cuerrier at paras. 128, 129; for a detailed discussion of the judgment in Cuerrier see

Richard Elliott, After Cuerrier: Canadian Criminal Law and the Non-disclosure of
HIV-Positive Status (Montreal: Canadian HIV/AIDS Legal Network, 1999).
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aggravated assault (or the parallel offence of aggravated sexual assault) if he
or she engages in unprotected vaginal sex without first disclosing this fact to
his or her partner. Given available evidence about levels of risk of trans-
mission, it can safely be assumed that unprotected anal sex would also
meet the “significant risk” threshold if vaginal sex does. Not surprisingly,
since the Cuerrier judgment was released in 1998, there has been an increase
in the number of observed prosecutions—and, in recent years, a significant
surge in the rate of new prosecutions, based on initial assessments of data col-
lected by the Canadian HIV/AIDS Legal Network, which has been tracking
such reports since the early 1990s in the media and in electronic legal research
databases, as well as through contacts with individual accused and with
lawyers handling such cases. As of this writing (August 2008), approximately
83 HIV-positive people (73 men, 10 women) have been charged in Canada for
situations of sexual exposure to, or transmission of, HIV to one or more com-
plainants; of these 83 cases, 66 came after 1998, the year of the Cuerrier judg-
ment, and the offence most commonly charged post-Cuerrier is aggravated
assault or aggravated sexual assault. It is impossible to track with absolute pre-
cision and across the country the total number of such cases, given where and
how data are collected at the level of such charges’ being laid in the courts, the
fact that the media may not report every case, and the fact that legal databases
will not necessarily capture every case across the country, depending on its
disposition. The increase in the number of (known) prosecutions has, not sur-
prisingly, been matched by greater media coverage of such cases. Sentences in
such cases have varied widely, from one to 18 years; in addition to other
factors, the number of complainants and whether there was infection, as
opposed to simply exposure, obviously inform sentences imposed following
a guilty plea or conviction. An initial review of the known cases, however,
suggests an increase in the severity of sentences in recent years, although
more careful, detailed analysis is required to control for other variables.

These cases have provoked considerable discussion among people living
with HIV/AIDS (at least in certain populations), among those working in
the field of public health, and among AIDS service organizations (ASOs)
and other service agencies, as well as among health care professionals and
others who provide HIV testing, counselling, and care services. A variety of
educational and information resources has been produced for various audi-
ences to help people understand the state and significance of the law, but
uncertainty, confusion, and concern remain, as demonstrated not least by
the continuing stream of inquiries to ASOs and other organizations (e.g.,
HIV & AIDS Legal Clinic Ontario, Canadian HIV/AIDS Legal Network)
from HIV-positive people, service providers, and the media in conjunction
with new cases. In addition, it remains uncertain, as a matter of law, just
how far the ambit of criminalization of HIV non-disclosure extends.

One of the primary unanswered questions is whether there remains a legal
duty to disclose known HIV-positive status in the event of condom use (or
other “safer sex” approaches that avoid the level of HIV transmission risk
associated with unprotected vaginal or anal sex). In the course of the
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Cuerrier case, several AIDS organizations were granted official intervener
status and made submissions to both the BC Court of Appeal and the
Supreme Court of Canada on a variety of broader public-policy considerations
related to the use of criminal law to prosecute HIV-positive people for non-
disclosure. It was apparent during the course of those proceedings that there
is a distressing dearth of evidence, not only in Canada but worldwide, on
the effects of the criminalization of HIV exposure or transmission on HIV-
positive people and others. The majority opinion of the Supreme Court was
quick to dismiss, for want of hard data, the concern of AIDS organizations
that such prosecutions could create an additional disincentive to HIV testing
or a barrier to accessing HIV services (e.g., counselling about risk reduction).
Yet the Court was far less hesitant in accepting the proposition that crimina-
lizing sex without disclosure would serve an HIV-prevention function and
protect public health because of its deterrent effect on HIV-positive people
who might otherwise put sexual partners at risk without the latter’s knowl-
edge—even though there is just as little evidence to support this claim. As
a result, public policy, as manifested in the courts’ and prosecutors’ interpret-
ation of the criminal law, is being made largely in an evidentiary vacuum, a
situation that this study begins to address.

Research on Disclosure

Canadian courts have made disclosure of HIV status a central requirement in
sexual interactions in certain circumstances, on the presumption that disclos-
ure provides fair warning to prospective partners of the potential for infection,
that people will take steps to avoid infection once they have been informed,
and that the legal enforcement of a norm of disclosure will have a meaningful
effect on reducing the HIV epidemic. The basic reasoning underlying cases
such as Cuerrier, or similar principles, do receive some documented
support from many HIV-positive people themselves. In October 2003, Poz,
the popular US magazine for HIV-positive people, reported that according
to a poll conducted on the magazine’s Web site, 70% of its primarily HIV-
positive readership (N = 631) answered “yes” to the question, “Should
HIVers who have unprotected sex without disclosing their status face criminal
charges?”” Several HIV-prevention interventions directed toward HIV-posi-
tive people also take disclosure as a fundamental component of risk
reduction.’

Results of weekly poll: “Should HIVers who have unprotected sex without disclosing their
status face criminal charges?” Poz, October 2003, 7.

Gerjo Kok, “Targeted Prevention for People with HIV/AIDS,” Patient Education and
Counseling 36 (1999), 239; Seth Kalichman, David Rompa, Marjorie Cage, Kari
DiFonzo, Dolores Simpson, James Austin, Webster Luke, Jeff Buckles, Florence
Kyomugisha, Eric Benotsch, Steven Pinkerton, and Jeff Graham., “Effectiveness of an
Intervention to Reduce HIV Transmission Risks in HIV-Positive People,” American
Journal of Preventive Medicine 21, 2 (2001), 84—92; Thomas Patterson, William Shaw,
and Shirley Semple, “Reducing the Sexual Risk Behaviors of HIV+ Individuals,”
Annals of Behavioral Medicine 25, 2 (2003), 138; Seth Kalichman, David Rompa, and
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Nevertheless, disclosure is not without difficulty as a leading public policy

in HIV prevention. First of all, disclosure has very different implications for
HIV-positive and HIV-negative people. A survey of Australian men who
have sex with men found that

forty per cent of HIV positive men expected their partners to disclose
whereas 80% of HIV negative men expected such disclosure. By con-
trast, 84% of negative men, as opposed to 12% of positive men, also
stated that they sometimes or (mostly) always avoided having sex
with HIV positive men. The different disclosure expectations
between positive and negative men set the sexual stage for diametri-
cally opposed assumptions in precisely the situations where HIV trans-
mission occurs. Moreover, the expectation and avoidance
configurations set up a double bind for positive men.

Some HIV-positive people have reported that

rejection from partners following disclosure took many forms, includ-
ing refusal to have sex, unwillingness to engage in particular sex prac-
tices, emotional distancing, abrupt or longer term relationship
dissolution, and even (although rarely) acts of violence.®

Though this kind of reaction is relatively infrequent, and indifference to

and acceptance of HIV-positive status are more common, the threat of rejec-
tion raises the disclosure stakes considerably. A minority of HIV-positive men
are willing to announce their sero-status up front and every time, but for many
others, disclosure is a process of testing the waters or dropping hints.” Some

conveyed their serostatus to their partners by mentioning or exhibiting
various embodiments of their serostatus: that they received disability
payments, worked in HIV /AIDS services, lived in an HIV /AIDS resi-
dence, or had visible HIV/AIDS symptoms.10

Similar strategies are employed by men living with HIV in Toronto'' and
Ohio."” Those who consistently disclose

reported significantly higher levels of self-efficacy to disclose, inten-
tions to disclose, and perceived responsibility to protect others from
infection, increased feelings of connection to other HIV-positive

10
11

Marjorie Cage, “Group Intervention to Reduce HIV Transmission Risk Behavior among
Persons Living with HIV/AIDS,” Behavior Modification 29 (2005), 256.

Gary Smith and Paul Van de Ven, Reflecting on Practice: Current Challenges in Gay and
Other Homosexually Active Men’s HIV Education (Sydney: National Centre in HIV Social
Research, 2001), 18.

Michael Stirratt, “I Have Something to Tell You,” in HIV+ Sex: The Psychosocial and
Interpersonal Dynamics of HIV-Seropositive Gay and Bisexual Men’s Relationships, ed.
Perry N. Halkitis, Cynthia A. Gomez, and Richard J. Wolitski (Washington, DC:
American Psychological Association, 2005), 103.

Robert Klitzman and Ronald Bayer, Mortal Secrets: Truth and Lies in the Age of AIDS
(Baltimore: Johns Hopkins University Press, 2003), 51.

Stirrat, “I Have Something to Tell You,” 114.

Barry D. Adam, “Constructing the Neoliberal Sexual Actor” Culture, Health and Sexuality
7 (2005), 340.

Julianne Serovich, Daniel Oliver, Sarah Smith, and Tina Mason, ‘“Methods of HIV
Disclosure by Men Who Have Sex with Men to Casual Sexual Partners,” AIDS Patient
Care and STDs 19 (2005): 823-32.
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men, stronger beliefs about HIV /sexually transmitted disease trans-
mission and viral consequences of unprotected sex, [and] lower
levels of hedonistic assumptions than either inconsistent [disclosers]
or non-disclosers.”

Disclosure can also be enmeshed in the power dynamics of advantage and dis-
advantage. While at least one study finds that women disclose to partners
more often than men do,14 a substantial research literature on women and
HIV points toward the difficulty that many women experience in disclosing
to men, especially men on whom they are dependent.” Similar dynamics
are likely at work among those who feel disadvantaged by their age, attractive-
ness, or ethno-cultural background. Disclosure is much more common with
better-known partners, less so with casual partners.'® Disclosure is not easy,
and there is considerable evidence that HIV-positive men are over-represented
in quick-sex settings precisely because disclosure can be avoided.'” In settings
governed by non-verbal expectations, disclosure of sero-status is, not surpris-
ingly, unusual.®

Disclosure as a prevention strategy, in the end, has several pitfalls: it pre-
sumes that both prospective sex partners are certain of their sero-status; it
tacitly transfers responsibility for safer sex to HIV-positive people; and it
raises the prospect of becoming involved in legal process.”” The belief that

13 Jeffrey Parsons, Eric Schrimshaw, David Bimbi, Richard Wolitski, Cynthia Gémez, and

Perry Halkitis, “Consistent, Inconsistent, and Non-Disclosure to Casual Sexual Partners
among HIV-Seropositive Gay and Bisexual Men,” AIDS 19 (2005): S91-92.

O Kenrik Duru, Rebecca Collins, Daniel Ciccarone, Sally Morton, Ron Stall, Robin
Beckman, Angela Miu, and David Kanouse, “Correlates of Sex without Serostatus
Disclosure among a National Probability Sample of HIV Patients,” AIDS and Behavior
10 (2006): 495-507.

Nancy Stoller, Lessons from the Damned: Queers, Whores and Junkies Respond to AIDS
(New York: Routledge, 1998); Linda Manfrin-Ledet and Demetrius Porche, “The State
of the Science,” Journal of the Association of Nurses in AIDS Care 14, 6 (2003), 56;
Karolynn Siegel, Helen-Maria Lekas, and Eric Schrimshaw, “Serostatus Disclosure to
Sexual Partners by HIV-Infected Women Before and After the Advent of HAART,”
Women and Health 41, 4 (2005), 63.

Gary Marks and Nicole Crepaz, “HIV-Positive Men’s Sexual Practices in the Context of
Self-Disclosure of HIV Status,” Journal of Acquired Immune Deficiency Syndromes 27
(2001), 79; Trevor Hart, Richard Wolitski, David Purcell, Jeffrey Parsons, Cynthia
Gomez, and Seropositive Urban Men’s Study Team, “Partner Awareness of the
Serostatus of HIV-Seropositive Men Who Have Sex with Men,” AIDS and Behavior 9
(2005): 163; Sherry Larkins, C.J. Reback, Steven Shoptaw, and R.C. Veniegas,
“Methamphetamine-Dependent Gay Men’s Disclosure of Their HIV Status to Sexual
Partners,” AIDS Care 17 (2005): 527.

Jeffrey Parsons and Perry N. Halkitis, “Sexual and Drug-Using Practices of HIV-Positive
Men Who Frequent Public and Commercial Sex Environments,” 4IDS Care 14 (2002),
823; Larkins et al.,, “Methamphetamine-Dependent Gay Men’s Disclosure,” 526; Kalil
Vicioso, Jeffrey Parsons, Jose Nanin, David Purcell, and William Woods, “Experiencing
Release,” Journal of Sex Research 42 (2005): 17.

Cathy Reback, Sherry Larkins, and Steven Shoptaw, “Changes in the Meaning of Sexual
Risk Behaviors among Gay and Bisexual Male Methamphetamine Abusers Before and
After Drug Treatment,” AIDS and Behavior 8 (2004), 87; Nicholas Sheon and
G. Michael Crosby, “Ambivalent Tales of HIV Disclosure in San Francisco,” Social
Science and Medicine 58 (2004), 2111; Hart et al., “Partner Awareness”; Stirratt, “I Have
Something to Tell You.”

Chris Collins, Stephen Morin, Michael Shriver, and Thomas Coates, Designing Primary
Prevention for People Living with HIV (San Francisco: UC San Francisco AIDS
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HIV-positive people invariably know their sero-status and will disclose it may
encourage HIV-negative people to be less consistent in practising safer sex
and to expose themselves to greater risk. Robert Remis et al. estimate that
as few as 64% of HIV-positive people in Ontario in fact know their sero-
status.”’ Disclosure is not necessarily associated with higher rates of protected
sex among gay and bisexual men,”" if only because most continue to practise
safer sex most of the time without needing verbal communication to do so.
Indeed, consistent practice of safer sex usually does not require discussion
and proceeds without it.”> Those who decide from encounter to encounter
whether to disclose or not, and who then disclose inconsistently, have
higher rates of unprotected sex than either those who disclose consistently
or those who do not disclose.”

As the above review indicates, there is an extensive body of research on
the question of HIV disclosure, safer sex practices, and the relationship
between the two. However, there is a dearth of evidence as to the impacts
of criminalization of HIV exposure and transmission, whether on HIV-posi-
tive people themselves, as an HIV prevention strategy (by penalizing non-dis-
closure to sexual partners in at least some circumstances), or on public health
more broadly (e.g., safer sex practices, HIV testing decisions). The same was
true in 1998, when Cuerrier was heard by the Supreme Court of Canada. As
noted above, the Court dismissed for lack of evidence concerns about the
possible adverse public health consequences of over-extending criminaliza-
tion, yet simultaneously accepted the proposition that the threat of criminal
liability would deter HIV-positive people from engaging in sexual activity
that carries a risk of HIV transmission without disclosing their serostatus, not-
withstanding an equal lack of evidence on this point. Our initial scan of the
literature, in English and French, as well as our familiarity with that literature
based on years of working on this issue, leads us to the conclusion that, while
there has been extensive commentary and analysis in the legal literature on the
question of criminalizing HIV exposure and transmission, few research studies
have attempted to investigate the effects of such criminalization on everyday
risk practices.

Research Institute, 2000); Jane Simoni and David Pantalone, “HIV Disclosure and Safer
Sex,” in Positive Prevention: Reducing HIV Transmission among People Living with
HIV/AIDS, ed. Seth C. Kalichman, 65—-98 (New York: Kluwer Academic/Plenum, 2005).
Robert Remis, Carol Swantee, Lorraine Schiedel, and Juan Liu, Report on HIV/AIDS in
Ontario 2005 (Toronto: Ontario HIV Epidemiologic Monitoring Unit, 2007).

Marks and Crepaz, “HIV-Positive Men’s Sexual Practices”; Seth Kalichman, David Rompa,
Webster Luke, and James Austin, “HIV Transmission Risk Behaviours among HIV-Positive
Persons in Serodiscordant Relationships,” International Journal of STD and AIDS 13
(2002): 677—82, 681.

Benny Henriksson and Sven Axel Mansson, “Sexual Negotiations: An Ethnographic Study
of Men Who Have Sex with Men,” in Culture and Sexual Risk: Anthropological
Perspectives on AIDS, ed. Han ten Brummelhuis and Gilbert Herdt (1995; reprint,
London: Routledge, 2003), 170.

Hart et al, “Partner Awareness”; Limin Mao, June Crawford, Harm Hospers, Garrett
Prestage, Andrew Grulich, John Kaldor, and Susan Kippax, “‘Serosorting’ in Casual
Anal Sex of HIV-Negative Gay Men Is Noteworthy and Is Increasing in Sydney,
Australia,” AIDS 20 (2006): 1204—6.
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Methods

A survey done at Toronto Pride 2005 asked men to indicate the venues and
scenes they fre%uented, including whether they frequented “bareback™ scenes
and Web sites.”* Among that study’s findings was that men involved in bare-
back scenes and Web sites agreed 6.62 times as often as other male respondents
with casual male partners with the following statement (p < 0.001):

I respect whatever the guy wants regardless of whether he is positive or
negative. If he wants to use a condom, that’s fine, and if he doesn’t,
that’s fine too.

They agreed 5.87 times as often (p < 0.001) with the following statement:
If I lose my erection with a condom on, I prefer to have sex without it.

We then set out to recruit men to interview who agreed with either of these
two statements, which strongly predicted involvement in bareback scenes and
Web sites but did not necessarily require respondents to identify with bare-
back as a term or identity. Men who agreed with at least one of these state-
ments and who had not participated in another study within the last year
were accepted for interview. In all, 34 men met the eligibility criteria: 10
responded to recruitment messages sent to men with Toronto-based profiles
on popular gay Web sites, six volunteered as a result of referrals by those
who had already been interviewed, five each responded to posters placed in
the community and handbills in bars and baths associated with the bareback
circuit, three referred to an advertisement they had seen in the gay press, and
the rest did not recall or mention their recruitment route. Recruiting men who
agreed with one or both of the statements proved to be an effective means of
finding men who had unprotected sex most or all of the time; only one turned
out to be maintaining a consistently safe practice (though with some diffi-
culty). It is important to stress, again, that this sample of men is not indicative
of gay and bisexual men in general, nor of HIV-positive men, the majority of
whom continue to practise profected sex most or all of the time.”

Participants in this study came from a variety of backgrounds, as defined
by age, education, income, and ethno-cultural origin. Most were HIV-positive
(n =24); 10 were HIV-negative. Participants’ ages ranged from 22 to 60;
most participants were in their forties (n = 12) or thirties (n = 11).
Educational levels ranged from less than high school to postgraduate and pro-
fessional degrees; most participants (n = 20) had one to four years of post-
secondary education. Income levels ranged from less than $10,000 per year
to more than $100,000 per year. The largest income category ($10,000 to
$20,000 per year) consisted of seven participants who were unemployed,
five who were on disability or other pension, four students, and three retirees.
The median income of this group, then, was lower than the median
income category of the broad-based Pride survey ($40,000—$49,999 per
year).”® Study participants indicated their ethno-cultural background as

24 Adam et al., “Circuits, Networks.”

Myers et al, Ontario Men’s Survey; Adam et al., “Circuits, Networks.”



152 Barry D. Adam et al.

follows: 13 British; 9 Canadian; 5 French; 11 other European; 3 Aboriginal; 3
African or Caribbean; 4 Asian, Middle Eastern, or Latin American (partici-
pants could select more than one ethnic category).

The study proposal was reviewed in accord with the 7ri-Council Policy
Statement: Ethical Conduct for Research Involving Humans.” Study partici-
pants who wished to be informed of the results of the study and who left
contact information were subsequently notified once the study results had
been posted to the Web site of the AIDS Committee of Toronto.

An advisory committee consisting of representatives of community groups
for LGBT youth, South Asians, Caribbean people, bisexuals, older men, and
transmen, as well as representatives from local bathhouses and Web sites, met
throughout the research process to discuss the development of the question-
naire, recruitment of participants, interpretation of results, and recommen-
dations for the application of results in the HIV-prevention work of local
ASOs.

An honorarium of $30 was provided to each participant. Interviews were
transcribed, then examined for interactive processes and circumstances
involved with instances of unprotected sex. Common discourses were gath-
ered together into themes using NVivo7.

Support for Criminalizing Non-disclosure of HIV-Positive Status

The 34 men in the study showed a wide range of views on the merits of the
current direction taken by the courts. Eight participants (3/10 HIV-negative,
5/24 HIV-positive) expressed clear support for the legal requirement to dis-
close, especially if having sex without condoms. This was particularly the
case for an HIV-negative man who was attempting to identify other HIV-
negative men for sex without condoms:

I do think that a person who is HIV-positive and fucks people and
comes in them without telling them, that is committing a serious
breach of ethics.... It’s fair of me to give you the information. I
think it’s fair and if the Supreme Court has ruled that it’s also compul-
sory, then so be it, it’s compulsory. (002 HIV-)2

Obligatory disclosure also found support among some HIV-positive men:
1 don’t think it’s a privacy issue when you’re going around sleeping
with people—right?—and possibly putting them at risk—right? ... I
think if you’re going around sleeping with people and you don’t tell

them and they end up finding out, they have the right to have you
charged. (008 HIV+)

And again,

26

> Adam et al., Risk Management, 39.

This joint policy statement by the Canadian Institutes of Health Research, the National
Sciences and Engineering Research Council of Canada, and the Social Sciences and
Humanities Research Council of Canada is available at http://pre.ethics.gc.ca/english/
pdf/ TCPS%200ctober%202005_E.pdf.

Interview excerpts are identified by the interviewee’s participant number (e.g., 002) and
sero-status (HIV- or HIV+).

28
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Hell, if you’re going to fuck somebody, if you accepted responsibility
of fucking them, you know you better, you know, give them, you
know, enough information. (016 HIV+)

One HIV-positive man articulated an even higher standard of disclosure
than that envisioned in Cuerrier by anticipating a need to disclose data that
could have a bearing on the question of “re-infection” between HIV-positive
partners:

Well imagine me having 300,000 viral load and 2 counts on the CD4
and I want to make love with you and you’re doing over 700 on your
count and you’re undetectable on your viral load and I want to have
unsafe sex with you and I’'m not going to tell you? That wouldn’t be
very fair to you—right?—or vice versa. (007 HIV+)

Indeed, for many HIV-positive people, risk-management questions are not
necessarily resolved even when both partners are HIV positive.”

Disclosure Problems in Practice

Though the expectation of disclosure of HIV-positive status is widespread,
especially among HIV-negative people, the act of disclosure may not be so
easily accomplished in everyday life. While HIV-negative men have little to
say about disclosure of HIV status, since they have the luxury of experiencing
it as no problem, HIV-positive men often talk at length about disclosure
dilemmas and strategies. One informant, for example, figured that his presence
outside an ASO provided fair warning to a prospective partner:

We’ve never actually discussed it, but you know what I mean? I’'m like,
well, he’s seen me here on more than one occasion, you know, when
he’s walking by or whatever, and he’s probably not thinking I’m just
hanging out here for the fun of it.

When you say here, you mean PWA [People With AIDS Foundation]?

Yeah ... You know, like I’ll sometimes be outside having a cigarette in
the front. (004 HIV+)

Some do manage to disclose forthrightly to every prospective sexual
partner, but the psychological costs may be high for people repeatedly
placed in the situation of disclosing a status that can draw rejection, depreca-
tion, or hostility. As one study participant said,

I had enough experiences of people reacting badly that I say I might as
well just tell them right up front and if he runs off screaming in terror,
then, like, away he goes ... but it’s something that I find that I would
prefer not to do, and I would so prefer not to do it that I will actually
steer myself clear of people where I might have to do it ... I hate the
idea of meeting somebody that is attractive to me and he seems really
nice and is personable and seems to like me and then finding out that

29 Barry D. Adam, Winston Husbands, James Murray, and John Maxwell, “Risk Construction

in Reinfection Discourses of HIV-Positive Men,” Health, Risk and Society 7 (2005): 63—
71.
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they’re negative and then realizing that I’'m probably not going to get
involved with them. (003 HIV+)

The expectation to disclose is felt keenly by many HIV-positive people,
who agonize about how best to do it in the face of an anticipated negative
reaction:

It’s never a light-hearted, you know, encounter with someone if he’s
got to have the big discussion ... My experience has been even
when I’ve played safe—that there was one individual T didn’t tell
and he wanted to see me again and, and although we had safe sex,
he was incredibly disgusted and thought I was incredibly dishonest
and, and wouldn’t have anything to do with me anymore. (004 HIV+)

There are, then, considerable real-world disincentives to carrying out the see-

mingly rational, contractual scenario presumed by the legal demand to
disclose.

I just felt kind of dirty, I guess, by being rejected, and knowing that
that’ll probably happen again has turned me off more. (034 HIV+)

The HIV-prevention policy promoted by ASOs for more than two decades
has been to advise people that disclosure is a much less reliable means of
avoiding HIV transmission than simply consistently practising safer sex.
Indeed, recent epidemiological research shows that, even a quarter-century
after the first identification of AIDS, almost half of HIV transmission
appears to be from people who are themselves recently infected,” which
suggests that large numbers of people who are transmitting HIV may not
be aware that they are HIV-positive. As a result, there tends to be widespread
acceptance in gay communities of the idea that disclosure is not fundamental
to effective HIV prevention. This informant articulates that norm and, indeed,
deploys disclosure precisely because of its likelihood of breaking a potential
sexual connection:

I don’t generally disclose that, but if they insist on sex without
condoms, then yeah, I will ... If I’'m telling somebody that I’'m
HIV-positive for my own sake, it’s usually to get out of the situation.
It’s usually to get away and to not have sex with them. (018 HIV+)

Caveat Emptor Without Disclosure

In this study, seven study participants (6/24 HIV-positive, 1/10 HIV-nega-
tive) articulated a view contrary to the presumptions at play in the judgment
of the majority of the Supreme Court in Cuerrier. Though a minority view
among gay men, and among HIV-positive men in particular, it is one that
carries the premises of individual responsibility, rational and contractual

30 Bluma Brenner, Michel Roger, Jean-Pierre Routy, Daniela Moisi, Michel Ntemgwa,

Claudine Matte, Jean-Guy Baril, Réjean Thomas, Danielle Rouleau, Julie Bruneau,
Roger Leblanc, Mario Legault, Cecile Tremblay, Hugues Charest, Mark Wainberg, and
the Quebec Primary HIV Infection Study Group, “High Rates of Forward Transmission
Events After Acute/Early HIV-1 Infection,” Journal of Infectious Diseases 195 (2007):
951-59.



Effects of Criminalization of HIV Transmission or Exposure 155

interaction, and consenting adults in quite a different direction.”’ This view
holds that HIV-positive people have no greater responsibility to prevent
HIV transmission than anyone else and that Cuerrier-like decisions about
legal liability inequitably minimize the responsibility of HIV-negative
people in avoiding HIV transmission:

It takes two to tango . . . People are not going to go around saying, “Oh,
I’'m HIV-positive,” you know, to every sex partner they have, and ... |
don’t think they should have to. (005 HIV+)

Another expressed a similar view, absolving HIV-positive people of a heigh-
tened responsibility in a sexual interaction and noting the inappropriateness of
legal liability, yet nevertheless does disclose to his sexual partners:

I don’t really agree with it because I agree we’re all adults and every-
body should automatically assume a person’s positive, no matter what,
and I don’t think it should be up to the courts to decide or [to] punish a
person who doesn’t tell their status, because even a negative person
could be positive and infect someone else and not know it ... As a
positive person myself, I just prefer to tell everyone just for the fact
for the way I got it, because I just find it was really cold and mean
for what he did to me and I wouldn’t want to give this disease to
anybody else that way. Like even my worst enemy [ wouldn’t wish
that on. (021 HIV+)

A similar ambivalence is evident in this narrative, which attempts to reconcile
de jure and de facto rationalities:

Increasingly there are court cases that uphold decisions that say that if
you don’t disclose your status you are liable. Do I agree with that? No,
because I think everyone really should be in charge of their own health,
but that said, if we all were, then probably there wouldn’t really be that
many positive people. (027 HIV+)

Finally, another school of thought holds that it is not failure to disclose but,
rather, false disclosure that should be the object of legal intervention:

I think if you’re lying to someone, if they’re saying, “Are you posi-
tive?” and you’re saying, “No, I’'m not,” that’s different than them
not asking you and [you] not telling. I think really people need to
take responsibility for themselves, and if you’re having sex with
someone you don’t know really well, you should be wearing a
condom if you’re concerned about it, and if you’re not concerned
about it, then you should be aware that you’ve got the consequences
to deal with, that you might get it. (022 HIV+)

Another respondent struggles with competing principles, agreeing that false
disclosure is impermissible while reaching for a no-fault view of HIV
infection:

I think if a person is asked, they should tell the truth, and if a person
lies, then they should be liable. But I think that we’re all adults here,

31 Adam, “Constructing the Neoliberal Sexual Actor.”
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especially if it’s not somebody dealing with somebody who, say, is a
lot younger ... I suppose it would have been nice if whoever that
person or those people were, you know, that I was infected by, it
would have been nice if I’d known. I don’t know. It’s like a can of
worms. It’s hard ... I accept my responsibility for being HIV-positive.
I don’t necessarily blame it on somebody else . . . I try not even to point
a finger at myself and say it’s my fault. It was one of those things that
happened and it’s not really a fault. (003 HIV+)

The Prospect of Legal Intervention

The rise of legal intervention in cases of HIV transmission or exposure causes
some consternation among sero-positive people attempting to steer a course
through the practicalities of HIV risk management. These anxieties centre
around several issues: the vulnerability of HIV-positive people to criminal
prosecution, particularly in the wake of the Cuerrier decision; how to know
how much precaution is enough in the sexual engagement of partners of
mixed sero-status; how to prove “responsible behaviour” in a possible he
said/he said situation; and whether, in some relationships, disclosure could
in fact heighten, rather than lessen, vulnerability to prosecution or the threat
of prosecution down the road (e.g., as a means of coercion during a relation-
ship or of retaliation following relationship breakdown).

The prospect of legal intervention raises the stakes in attempting to deter-
mine how high a level of safety in safer sex is enough:

I don’t know whether it’s illegal if I had sex with someone, but have
safe sex and don’t tell them, because the grey area of what’s safe sex
is there, you know. When I practise safe sex with someone, for me
that’s pretty much just anal sex or if it was oral, I wouldn’t ejaculate
in the person’s mouth or anything like that, but I don’t know where
the law thing’s different and whether they think you know. I wish I
knew. (004 HIV+)

Just where the boundaries of (legal) adequacy lie are not always easy to
determine:

If I was to go out and have sex with someone, use a condom, and the
condom broke and [I] infected them that way, I’m not sure if the courts
could find me guilty of putting my partner at significant high risk
because I actually took precautions by wearing a condom. (009 HIV+)

How to establish that (adequate) disclosure and consent have occurred in
an encounter worries others:
1 do worry that, you know, I might disclose to someone even before sex
and then it becomes his word against mine later—right?—and if I go to
court ... I’d probably lose my job ... I know that a lot of people would
lose respect for me. (006 HIV+)

Another remarks,

You have to be really careful these days ... I would not jeopardize
anybody and give them any chance at all in order to have me criminally
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charged for intentionally infecting them with HIV. That is a no-no and
you can go to jail for that. (007 HIV+)

Once disclosure has occurred and consent has been given, how much liab-
ility remains with HIV-positive people if an HIV-negative partner does not
take the precautions presumed to be automatic by the disclosure doctrine in
Cuerrier?

What if one that’s negative makes a decision to ... have sex without a
condom, and then he gets infected and then it all comes back to me and
then I’m charged? I’'m in jail . .. so I’'m really careful around that. (010
HIV+)

In the end, some try to avoid HIV-negative partners altogether:
I don’t think I could date an HIV negative man. I don’t think that
would work—you know what I mean?—because there’ll be too

much pressure on me ... You can go to prison for infecting
someone with HIV. That’s a big deal in my world. (034 HIV+)

Conclusion

HIV-positive people are increasingly finding themselves in court since
Cuerrier, and many are trying to take account of legal reasoning in their
own conduct. The judicial construction of behaviour likely to transmit HIV
relies on a set of presumptions concerning individual responsibility, rational
and contractual interaction, and consenting adults whereby potential sexual
partners give fair warning to each other in a manner that allows (if not
impels) informed consent to take place in advance of a sexual interaction.’
Legal discourses tend to instantiate a subject of HIV transmission consistent
with dominant constructions of Western individualism, that is, the “calculat-
ing, rational, self-interested subject” that Barry Smart identifies as the paradig-
matic subject of contemporary neo-liberalism.”> Examination of this
construction of a set of “thoughtful, actuarial subjects, gathering data and
acting on the basis of ‘fact’* reveals this vision of human behaviour as some-
thing of an ideal with no easy fit with the day-to-day experiences and practices
of sexual and romantic interaction. Legal precepts raise a series of ambiguities
and uncertainties among HIV-positive people who attempt to implement them
in everyday life. The construction of risk scenarios in terms of rational indi-
viduals communicating unambiguously in a marketplace of other rational
actors has led, perhaps unintentionally, to the growth of an alternative, if min-
ority, strand of ethical reasoning that advances a “buyer beware” principle:
everyone must act defensively to protect him- or herself against potential
infection and never assume that potential sexual partners know their sero-
status or that they will clearly disclose it if it is known. This buyer-beware
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view has emerged in a social environment in which HIV-positive people
experience strong disincentives to disclose in the face of potential rejection
or discrimination once their sero-status is known. Finally, examination of
the social consequences of this judicial policy raises questions about the via-
bility of relying on, and legally enforcing, disclosure as a leading method of
HIV prevention, especially given that the most practical, day-to-day HIV pre-
vention occurs when safer sex is practised consistently regardless of
disclosure.

Résumeé

Cet article dresse un portrait des perceptions et des pratiques des hommes qui ont des
rapports sexuels fréquents et non protégés avec d’autres hommes dans un climat
sociolégal défini par la décision, en 1998, de la Cour supréme du Canada dans
I’affaire R. c¢. Cuerrier. Depuis cette décision, les personnes séropositives se retrou-
vent de plus en plus souvent en cour et plusieurs d’entres elles essaient d’incorporer
des raisonnements 1égaux dans leurs propres comportements. La construction judi-
ciaire des comportements a risque en matiére de transmission du VIH repose sur
un ensemble de présuppositions concernant la responsabilité individuelle, les inter-
actions rationnelles et contractuelles ainsi que les adultes consentants. Ces présuppo-
sitions suscitent une série d’ambiguités et d’incertitudes chez les personnes
séropositives qui essaient de les incorporer dans leur vie quotidienne. Tandis que cer-
taines personnes supportent le raisonnement dans 1’affaire Cuerrier, d’autres luttent
avec les dilemmes pratiques dans les interactions sexuelles, et une minorité avance
un raisonnement éthique qui repose avant tout sur la mise en garde. Ce type de rai-
sonnement est commun dans un environnement social dans lequel les personnes sér-
opositives sentent des pressions les incitant a ne pas divulguer leur séropositivité,
d’autant plus qu’elles risquent de faire face a un rejet ou une discrimination suite a
cette divulgation. Un examen des conséquences sociales de Cuerrier méne a un ques-
tionnement sur la viabilité d’une stratégie de renforcement de la divulgation par la
menace d’une poursuite en cour criminelle comme méthode efficace de prévention
du VIH, d’autant plus que la prévention de la transmission du VIH a lieu, de fagon
pragmatique et quotidienne, lorsque les gens se protégent lors des rapports sexuels
plutot que de se fier sur la divulgation.

Abstract

This paper reports on the perceptions and practices of men who have frequent unpro-
tected sex with men in a socio-legal environment defined by the 1998 decision of the
Supreme Court of Canada in R. v. Cuerrier. HIV-positive people are increasingly
finding themselves in court since Cuerrier, and many are trying to take account of
legal reasoning in their own conduct. The judicial construction of behaviour likely
to transmit HIV relies on a set of presumptions concerning individual responsibility,
rational and contractual interaction, and consenting adults that raises a series of ambi-
guities and uncertainties among HIV-positive people attempting to implement them in
everyday life. While some express support for the reasoning in Cuerrier, others
struggle with practical dilemmas in sexual interaction, and a minority strand of
ethical reasoning advances a “buyer beware” principle. This latter view occurs in a
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social environment where HIV-positive people experience strong disincentives to dis-
close in the face of potential rejection or discrimination once their sero-status is
known. Examination of the social consequences of Cuerrier raises questions about
the viability of relying on the enforcement of disclosure, through threat of criminal
prosecution, as an effective method of HIV prevention, especially when most practi-
cal, day-to-day HIV prevention occurs when safer sex is practised consistently regard-
less of disclosure.
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